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IN THE 


Court of appeals;, ©(strict of Coltimfria 


No. 


Intercity Radio Telegraph Company, | 

A ppl ica n t~A ppel l ant s, 

vs. j 

Federal Radio Commission, Appellee . | 


No. 


Wireless Telegraph & Communications Company', 

i 7 

A ppl lea n t-Appell ants , 


vs. 


Federal Radio Commission, Appellee. 


NOTICE OF APPEALS. | 

j 

Now this 24th day of June, 1929, comes the Inter¬ 
city Radio Telegraph Company and the Wireless Tele¬ 
graph & Communications Company, applicant ajppel- 
ants in the above-entitled proceedings, and say! that 
they are aggrieved by the decisions of the Fefleral 
Radio Commission rendered on their following Appli¬ 
cations: i 
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Date of 
Application 

Applicant 

Place for which 
application made 

Nov. 2, 1927 

F<)R STATION LICENSES. 

Intercity Radio Telegraph Co. 

Columbus, Ohio. 

Jan. 12, 1927; 

u 

Detroit 

Jan. 12, 1928 

44 

Cleveland 

Jan. 12, 192Sj 

44 

Buffalo 

May 26, 1928 

FOR co\STRUCTIOX PERMITS. 

Intercity Radio TeleKraph Co.Boston 

May 26, 1928 

44 

New Bedford 

Jan. 12, 1928 

44 

New York 

May 26, 1928 

44 

Providence 

May 26, 1928 

44 

Philadelphia 

May 26, 1928 

44 

Baltimore 

May 26, 1928 

44 

Fort Worth 

May 26, 1928 


Waco 

May 26,, 1928, 

44 

New Orleans 

May 26,. 1928 

44 

Pit tshurKh 

May 26,, 1928 

44 

Atlanta 

May 26,, 1928 

44 

Memphis 

May 26,, 1928 

44 

Chicago 

May 26, 1928 

44 

St. Louis 

Mav 26, 1928 

44 

Galveston 

May 26,, 1928 

44 

Houston 

May 26, 1928 j 

Wireless Telegraph & Com¬ 

Milwaukee 

Au-. 23, 1928 

munications Company 

44 

Omaha 

Auk. 23, 1928 j 

44 

Minneapolis 

Auk. 23, 1928 

44 

Kansas City 

A UK- 23, 1928 

44 

Indianapolis 

Auk. 23, 1928 

44 

Des Moines 

Auk. 23. 1928 

44 

Denver 

Au-. 23, 1928 

44 

Cincinnati 

Auk. 23. 1928 

44 

Seattle 

Auk- 23, 1928 , 

44 

Portland 

Auk- 23, 1928 

44 

San Francisco 

Auk. 23. 1928 

44 

Salt Lake City 

Auk. 23, 1928 

44 

Los Angeles 

Auk. 23, 1928 

44 

Dallas 

Auk. 23. 1928 

44 

Tam pa 

Auk- 23, 1928 

44 

Washington, D. C. 

Jan. 12. 1928 

44 

Chicago 

June 22, 1928 

44 

Chicago 

Jan. 12. 1928 , 

44 

New York 

May 28. 1928 

44 

New York 

June 22. 1928 

44 

New York 


which decisions were rendered against them on the 
7tli dav of June, 19*29, effective the 10th dav of June, 
19*29, and constituted a denial of the aforesaid appli- 




cations for station licenses and for construction per¬ 
mits. 

These applicants also say they are aggrieved; by the 
decisions of the Federal Radio Commission on the ap¬ 
plications of K. C. A. Communications, Inc., aild Uni¬ 
versal Wireless Communications Company, Inc.j, which 
decisions were also rendered on June 7, 1929, effective 
the same date, insofar as (1) those decisions involved 
a disposition of all available channels, to the exclusion 
of these appellants: (2) those companies were Author¬ 
ized to construct stations or operate stations in cities 
where the appellants now have radio stations; and (3) 
channels previously held by the Commission asj trans¬ 
oceanic channels were made available to R. C. A|. Com¬ 
munications, Inc., for domestic use. 

,. ' j 

The Wireless Telegraph & Communications! Com¬ 
pany says it is aggrieved by the decision of th|e Fed¬ 
eral Radio Commission on its application of Jiine 25, 
1927, for the renewal of its existing station license, 
which decision was rendered against it on June 7|, 1929, 
effective June It), 1929, and constituted a denial |ol* the 
said application for renewal of its existing .citation 
license. 

Wherefore, the Intercity Radio Telegraph Company 
and the Wireless Telegraph and Communicjations 
Company hereby give notice of their appeals from the 
aforesaid decisions to the Court of Appeals of the Dis¬ 
trict of Columbia, and assign in support thereof the 
reasons for appeal hereinafter set forth. 

Intercity Radio Telegraph Company! 

and | 

Wireless Telkuraph & Communications Company, 

h _ ] 

■ •* ^ Y • < ^'.Vrr...!... 


Bv 


/ 


Their Attorney . 
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REASONS FOR APPEAL 


The reasons for this appeal are: 


(1) Tire decisions of the Federal Radio Commission 
rendered on June 7, 1929, and effective June 10, 19*29, 
were not in the public interest, convenience and neces¬ 
sity. 

(2) It was not in the public interest, convenience 
and necessity to encourage newcomers in the domestic 
commercial radio communication field and at tin* same 
time to deny the applications of companies previously 
engaged in that Held. This the Commission did, and 
thereby committed error. 

(3) It would have been in the public interest, con¬ 
venience and necessitv for the Commission to encour- 
age the pioneers in the Held by granting them the 
facilities for which they applied. In denying those 
applications, and granting similar facilities to new¬ 
comers in the Held, the Commission erred. 

(4) The said decisions, from which this appeal is 

taken, were so manifestlv arbitrarv and unreasonable 

as virtually to transcend the authority conferred bv 
• • • 

Congress on the Commission. 

(5) Tile Commission has discriminated unfairly 
against the applicant appellants and in favor of other 
communication companies and proposed communica¬ 
tion companies whose rights in the domestic radio 
communication Held are inferior to those of the appel¬ 
lant companies. 

(6) The decisions of the Commission violate the 
provisions of the Constitution of the United States in 
that the acts of the Commission, herein complained of, 
constitute a prohibition of interstate commerce and 


not a regulation thereof, and are in excess of jhe pow¬ 
ers of the Congress itself. 

(7) The decisions herein appealed from constitute 
a violation of the provisions of the Constitution of the 
l nited States, in that these decisions, if effected, will 
deprive the applicant companies of their property 
without due process of law, or just compensation. 

(8) The acts herein complained of further violate 
the provisions of the Constitution of the| United 
States in that these decisions attempt to take away 
from the applicant companies the right to do lousiness. 

(9) The Commission in assigning forty spedific high 
frequencies to the universal Wireless Communication 
Company, Inc., on June 7, 1929, and twenty high fre¬ 
quencies to R. C. A. Communications, Inc., on| June 7, 
1929, and in permitting R. C. A. Communicatic|ns, Inc., 
by its action of June 10, 1929, to use thirty-hj’o of its 

formerlv assigned transoceanic channels in tlnj domes- 

| 

tic service which the company proposes to establish, 
and in granting to the Western Radio & Telegraph 
Company five high frequency channels and four low 
frequency channels, with certain limitations <jm ther* 
use, on June 7, 1929, has disposed or is about to dis¬ 
pose of all the available frequencies for domestic radio 
telegraph communication, and has left the applicant 
appellant cow panics in such a position that j if this 
('onrt should find them entitled In additional facilities, 
the Commission would hare no frequencies available 
for further assignment . 

(10) The Commission in denying to the applicant 
companies the opportunity to expand their Services 
and to compete with other proposed communication 
companies in other cities has discriminated against 
fhe appellant companies in that it has deprived them 
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of the same opportunity to do business that it has pre¬ 
viously granted to other applicants and that it has by 
its decisions ,of June 7 and June 10 further granted to 
companies intending to compete. 

(11) By its decisions, the Federal Radio Commis¬ 
sion prohibits the applicants from engaging in com¬ 
petition with other companies while it permits its 
prospective competitors, the R. C. A. and Universal 
companies, to operate in the cities formerly and at 
present served only by the applicant companies. 

(12) The Commission has erred in granting to com¬ 
panies not yet in active operation, permission to do 
business in territories hitherto unserved by radio 
communication, while at tin* same time denying to the 


applicant companies the same or equivalent privileges. 

(1*1) The Commission erred in its decision of June 
7 in that the Commission granted to other applicant 
companies tin* right to enter the territory already 
served by the appellant companies without properly 
considering (1) whether the said appellant companies 
are adequately serving <>r are prepared to adequately 
serve that territory and (2) whether by permitting 
competition in that territory by companies licensed 
to operate in a much larger territory, tire appellant 
companies will be so injured by the said competition 
as to almost immediatelv force them out of business. 


The Commission's decision in this respect gives the 
newcomers an unfair advantage and one that tin* ap¬ 
pellants cannot overcome. 

(14) The Commission erred in not considering the 
priority of the appellants in the domestic radio tele¬ 


graph field and in granting facilities requested by 
them to other communication companies who had not 


previously been engaged in that business. 
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(lb) The Commission erred in not taking Into con¬ 
sideration the scale of rates charged or proposed to 
he charged hy the various applicants for tjhe radio 
telegra]>h service involved. It would have | been in 
the public interest to determine which companies 
would provide the lowest rates and this the jCommis- 
sion did not do. 

(Id) The action of the Commission denying the ap¬ 
plications for renewal of station license of] the ap¬ 
plicant Wireless Telegraph & Communicat io]ns Com¬ 
pany is tantamount to a revocation of the license of 
that company. It is in plain disregard of the prop¬ 
erty rights of the owner of the station, acquired un¬ 
der the radio law of 1912, and in deprivation of its 
property without due process of law or just (compen¬ 
sation. 

(17) 'fhe < ’ommission erred in ruling that! the ap¬ 
plications liled bv the appellants herein would be con¬ 
sidered as directed onlv to the so-called “transcon- 
t mental band", and not as directed also to ajdavtime 
use of the so-called “transoceanic band.” 

(IS) The Commission's decision to permit only 
companies already engaged in transoceanic rajdio tele¬ 
graphy to use the so-called “transoceanic" 'frequen¬ 
cies for daytime operation in the field of (jlomestic 
telegraphy was arbitrary, unfair and discriiiiinatory 
against those who were not engaged in tin]? trans¬ 
oceanic business and in which class the appellants here 
find themselves. 

(19) The action of the Commission in defying to 
the applicants frequencies formerly held foil* trans¬ 
oceanic communication, which frequencies by tjheir na¬ 
ture* are necessarily impractical for transoceanic use 
during daylight hours and which frequencies \n'd also 
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by their nature most practical and economical for use 
during daylight hours in domestic communication, 
constituted error and gave to the proposed competi¬ 
tors of the appellants an unfair advantage. 

(20) Tin* Commission erred in assigning hands of 
frequencies to the Universal Company and the h\ C. A. 
Communications, Inc., in that it gave to those com¬ 
panies a number of frequencies greatly in excess ol 
that neeessarv either for their immediate use or for 
the development which might reasonably be expected 

for a number of vears. 

% 

(21) The Commission erred in refusing to reallocate 
the frequencies previously assigned for transoceanic 
communication and in giving to the H. C. A. Commu¬ 
nications, Inc., exclusive use of a large number of such 
frequencies in excess of the actual needs of that com¬ 
pany. 

(22) The Commission erred in its decision to per¬ 
mit the newly created mid-channels, resulting from 

the Commission's (ieneral Order Xu. (>2, to benefit oiilv 

♦ 

those companies already holding blocks of frequencies. 

(23) The Commission erred in granting forty fre¬ 
quencies to the Universal Company as that number 
was greatlv in excess of the number needed bv that 
company for the system it proposes to establish. 

The facts and proceedings which cause this appeal, 
as shown by the record before the Federal Radio Chan- 
mission, appear from the following, to-wit: 

At tlu* hearings, held before the Federal Radio 
Commission, testimony was offered to show that ar¬ 
rangements had been made to take over the Wireless 
Telegraph & Communications Company, and merge it 
with the Intercity Radio Telegraph Company. The 


evidence further showed that in the event that certain 
requested facilities were granted, these two companies 
would be merged under the same management and 
would operate as a single concern. 

For the purposes of this statement, the interests of 
the two companies will be considered together, ex¬ 
cept that such differentiation will be made as js lieces- 
sarv to state the facts elearlv. 

The Intercity Company operates six stations. Ex¬ 
cept for an interruption in the service in lt)22, the 
company and its predecessors have conducted] a radio 
telegraph service in competition with existing wire 
lines since 1920; a station has been operating iji Cleve¬ 
land since 1920, and except for a short interval of 
non-operation in 1922 has continuously operated since 
that time. The stations at Buffalo, (Xew Yojrk) and 
Duluth, (Minnesota) have been in operatioii since 
1923. The station at Detroit was added in 1925, and 
one at Columbus in 192(5. At the hearing held jMay 22, 
1929, it was further testified that the Intercity Radio 
Telegraph Company was operating a station at Chi¬ 
cago, Illinois, under an agreement with the owner of 
the station, the Chicago Federation of Labor. The 
Intercity Radio Telegraph Company also has! a traf¬ 
fic arrangement with the Michigan Limestone & Chem¬ 
ical Company at Rogers City, Michigan, wliidi com¬ 
pany operates a station at that point. The Intercity 
Company also has an operating agreement with the 
Wireless Telegraph .Company, its co-appellant here, 
covering certain business originating in Chickg'O. 

It is also in testimony that this company in addition 
to operating a point to point radio telegraph business 
in competition with the wire lines, conducts a radio 
service from its stations to ships on the Great,Lakes. 
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In this respect. tin* Intercity Company lias for six 
years performed an important duly to the public and 
to tin* I nited States (Jovernment. It lias protected 
'•rent Lakes’ navigation, one of tin* most important 
arteries ol l nited States tratlic, at a time when there 
was no oilier means of communication from ships to 
the American shore. It has aided air navigation and 
air mail, rendering better service to the operating 
companies than thev were able to get from anv other 
syst ein. 

Fogether with other applicants, the Intercity Radio 
Telegraph Company and the Wireless Telegraph & 
Communications Company applied to the Federal 
Radio Commission for permission to extend their 
services. In order to do this, it was necessary for 
them to receive permits to construct radio transmit¬ 
ting stations iin the various cities to which they desired 
to extend their service and licenses to employ wave 
lengths or frequencies additional to those already al¬ 
lotted to them. 

fhe Intercity Radio Telegraph Company applied to 
the Federal Radio Commission for construction per¬ 
mits and necessary iretpiencies for stations to he op¬ 
erated in the following cities: Xew York; Boston; 
Providence (R. I.): Xew Bedford (Massachusetts); 
Philadelphia; Baltimore: Pittsburgh: St. Louis; At¬ 
lanta ((ieorgia): Memphis ( Fennessee) ; Xew Orleans; 
Waco; Houston: Oalveston; Ft. Worth (Texas); Chi¬ 
cago. 1 lie Intercity Company also asked for addi¬ 
tional frequencies for it s stat ions in Columbus, Detroit, 
Buffalo and Cleveland. 

In addition, the W ireless Telegraph Communi¬ 
cations Company, with which the Intercity Radio Tele¬ 
graph Company proposes to merge, applied for per- 
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mission to build stations in sixteen additionajl cities: 
Milwaukee; Minneapolis; Cincinnati: Washington (1). 
C.) ; Tani])a (Florida); Salt Lake City; Denver (Col¬ 
orado) ; Kansas City (Missouri): Oiualia (Nebraska); 
Seattle: Portland (Oregon); San Francisco; Los An¬ 
geles: Indianapolis; Des Moines (Iowa): Dallas. It 
also applied for permission to construct stations in 
New York and Chicago. ! 

The Intercity Kadio Telegraph Company jhas, at 
great expense, developed an intercity business In radio 
telegraphy in the Great Lakes territory. Its!service 
was of a pioneer nature, and until this time it|s inter¬ 
city business has been fret* from competition by radio 
telegraph companies. | 

Hearings were held by the Federal Kadio Commis¬ 
sion at different times during 11)28 and 11)2;). The 
Intercity Kadio Telegraph Company, for examjple, ap¬ 
peared before the Commission for a hearing oil its ap¬ 
plications in January, 11)28, September, 192S, April 24, 
1929, and finally on Mav 22 and Mav 22, 1929. ! On the 
latter date hearings were also held on the applications 
of the following companies: K. 0. A. Communieations, 
Inc., Mackay Kadio & Telegraph Company, an<|l West¬ 
ern Kadio Telegraph Company, as well as Wireless 
Telegraph & Communications Company. 

The Commission not only heard these cases together, 
but it acted upon tin* applications all at one time. One 
other company, the Cniversal Wireless Communica¬ 
tion Company had also filed applications, but on De¬ 
cember 22, 1928, the Commission indicated ai inten¬ 
tion to give this company forty frequencies and 
granted a large number of construction perjnits in 
anticipation of the actual assignment of frequencies. 
At the time it made its decisions with respect to the 
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other applicants, tin* Commission specifically assigned 
forty frequencies to the Universal Wireless Communi¬ 
cation Company. 

The Wireless Telegraph & Communications Com¬ 
pany is the successor of .lirali I). Cole,.I iv lt> first sta¬ 
tion was at Highland I > ark, Illinois, and in October, 
192b, was licensed for six months* operation, but said 
license was continued under extensions granted bv the 
Commission. The station was later moved to North¬ 
brook, Illinois, where an application was made for a 
construction permit, and such a permit was issued by 
the Commission. No formal licen>c to operate that sta 
tion was ever received, although Mr. (’ole received op¬ 
erating authority in a wire from Admiral Bullard, then 
chairman of the Federal Radio Commission. That 
operating authority is still in effect, but expires on 
June 30, 1929. The license issued to Mr. (’ole by the 
Department; of Commerce licensed him to operate a 
point to point limited public service. Although the 
Wireless Company filed application for a large num¬ 
ber of construction permits in cities other than those 
listed in the foregoing Notice of Appeal, the Wireless 
Company notified the Commission that it would not 
stand on those applications which duplicated requests 
for facilities made by the Intercity Company, except 
for those applications requesting facilities in New 
York and Chicago. 

The Wireless Company has been notified by the 
Commission that the last extension of its license ex¬ 
pires on June 30, 1929. No new license has been is¬ 
sued to the station, and on June 7. 1929, the Commis¬ 
sion denied all the applications of that company. This 
is tantamount to a revocation of the license previously 
held by the Wireless Company. Although the statute 
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provides that in ease of revocation of license, certain 
steps may he taken to hold the matter in status quo 
until a decision on appeal has been made, no statutory 
provision for stay is provided in such cases as the in¬ 
stant oik*, the Wireless Company is now faced ivitli the 
prospect of being forced to discontinue its operation 
on July 1, 1929. Unless this Court orders the Commis¬ 
sion to permit the station to operate after that! date, a 
serious injustice will be done the company by t|ie Com¬ 
mission's act. 

The Commission's decision in refusing to pehnit the. 
Wireless Company to remain in business, while per¬ 
mitting other companies desiring to enter the field the 
opportunity to inaugurate an identical business, is ar¬ 
bitrary, unfair, unwarranted, in plain disregard of the 
prior rights of the Wireless Company, and constitutes 
a taking of the property of that company witljout due 
process of law or tin* payment of just compensation. 
It is submitted that so far as the Radio Act jof 1927 

i 

authorizes property to be so taken at the discretion of 
the Commission, that law is unconstitutional. 

The action of the Commission is so obviously arbi¬ 
trary that the station should not lie required to go out 
of business pending a determination of its rights. Our 
courts as yet have not had an opportunity to settle the 
law in respect of such cases. The appellants irespect- 

fullv submit that this Court should hold the matter in 
* 

status quo until such a determination has been made. 

It is impossible to understand the true situation as 
it was presented to the Federal Radio Commission, 
without taking into consideration the applications of 
other radio communication companies for facijlities in 
this field, and for that reason the applicant appellants 
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have appealed not only from the denial of their own 
applications but also from the granting of the appli¬ 
cations of certain other companies. 

The applicant, Universal Wireless Communication 
Company has never held, prior to the recent assign¬ 
ment, any license to operate radio telegraph stations, 
nor has it ever been engaged in the communication 
business. 

The Radio Corporation of America has for a long 
time been engaged in the business of transmitting 
messages to foreign countries and to ships at sea. The 
commercial [communication business of this company 
has been transferred to a recently organized company 
named R. C. A. Communications, Inc., the latter being 
the operating communication subsidiary of the Radio 
Composition of America. This company has recently 
decided to enter the domestic field for the first time, 
and proposes to extend this new service to practically 
all of the leading cities in this country. The R. C. A. 
lias conducted a comprehensive marine communication 
service on the Great Lakes only since 1927. It was 
preceded in this field by the Intercity Company. 

The first operation by the Radio Corporation of 
America on a domestic communication circuit and in 
competition with the wire companies, occurred on May 
15, 1929, between New York and San Francisco. 

The R. C. A. Company has maintained stations for 
marine and foreign service for years, but until re¬ 
cently refrained from entering the domestic field. As 
late as the meeting held in January, 1928, the Radio 
Corporation jadvised the Commission that it had no 
interest in the domestic field. 

Applications for facilities in the same field were also 
made by the Maekay Radio & Telegraph Company, and 


those applications were denied. The Mackay Radio & 
Telegraph Company, as successors of the Federal Tele¬ 
graph Company, have operated a radio telegraph sys¬ 
tem in competition with the wire lines between jcities of 
the Pacific ('oast since 1!M2. The predecessor* of the 
Mackay Radio &• Telegraph Company was tluj first in 
the field of domestic radio telegraphy, competing with 
the telegraph companies. The appellants were the 
second in that field. The two companies occupjied non¬ 
competitive territories. The applications of! both of 
these companies were denied by the Commission in its 
decisions of June 7, lb21). The applicationjs which 
wore granted on those dates were the applications of 
companies who had not previously engaged iij domes¬ 
tic radio telegraphy. | 

This Court is already familiar with the limited num¬ 
ber of frequencies available to broadcasting stations. 
The situation is somewhat different in tlje band 
which has been assigned for point to point tele¬ 
graphy, both domestic and transoceanic. Tjie Fed¬ 
eral Radio Commission has arbitrarily set aside the 
band of frequencies from lbOO kilocycles to GOOD kilo¬ 
cycles as the so-called “transcontinental bajnd” or 
“domestic band.” It has also set aside the bajid from 
6000 kilocycles to 2*1000 kilocycles for transoceanic 
communication. There is a further useful band from 
20000 kilocvcles to 28000 kilocvcles which has been re- 
served by the Federal Radio Commission, and! for the 
use of which no commercial license has been issued. 

In considering the applications filed by the |various 
companies for frequencies to be used in domestic com¬ 
munication, the Federal Radio Commission, jhrough 
its Chairman, ruled that the hearings would |be con¬ 
fined to the domestic band, or transcontinental band. 
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This barred the applicants, including the appellants, 
from any consideration of their applications so far as 
the latter were directed to any use of frequencies out¬ 
side the domestic hand. This ruling was arbitrary, 
and unnecessary. The Commission, bv its own action, 
has indicated that certain frequencies outside the do¬ 
mestic band may be, and in some instances must be, 
used for economical and satisfactory domestic service. 
It has authorized R. C. A. Communications, in its deci¬ 
sions of June 7 and 10, to use thirty-two of that cor¬ 
poration's previously assigned transoceanic channels 
in the domestic field. 

R. C. A. Communications, Inc., on May lb. 1929, for 
the first time entered the field of commercial domestic 
radio telegraphy. On the other hand, the Intercity 
Radio Telegraph Company has for many years been 
engaged in this field. The act of the Commission con¬ 
stitutes an unwarranted dicrimination in that it per¬ 
mits R. C. A,. Communications, Inc., to enjoy the use 
of frequencies for domestic communication for which 
the Intercity Radio Telegraph Company was even de¬ 
nied a hearing. It gives to the R. C. A. Communica¬ 
tions, Inc., without any record of prior service in this 
field, channels or frequencies sought by the Intercity 
Radio Telegraph Company, although the Commission 
refused to even consider the application of the Inter¬ 
city Radio Telegraph Company for those same chan¬ 
nels or frequencies. It has permitted a newcomer in 
the business, without any prior record of business in 
this field, to have that which the Intercity Radio Tele¬ 
graph Company needs for the proper development of 
business now immediately available to it from cus¬ 
tomers already using its service. 

The evidence in the record before the Commission 
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shows that for raanv vears the Intercitv Radio Tele- 

• *■ 

graph Company lias been actively engaged in develop¬ 
ing this difficult branch of the radio art. Thje initial 
costs of such a project were very large. Apparatus 
was built and used, then discarded and neweif appar¬ 
atus developed and substituted. The testimony be¬ 
fore the Commission shows that the cost of selling this 
type of service to users who were previouslyj not fa¬ 
milial* with it and who had to be educated t<j its ad¬ 
vantages was exceedinglv high. The record i further 
shows that the Intercity Radio Telegraph Company, 
after years of pioneering, has reached the poiijt where 
its income is as great as its expenses. There were 
filed with the Commission below affidavits from one 
hundred thirty five important customers of thje Inter¬ 
city Radio Telegraph Company. In most of these af¬ 
fidavits the affiants stated that they had used tjie serv¬ 
ice for a long time, found it extremely reliably, satis¬ 
factory, fast and economical, in many instances far 
superior to the other telegraphic facilities of the coun¬ 
try, and that it was the desire of these customers that 
the service of the Intercity Radio Telegraph Company 
be extended to include many other large cities through¬ 
out the nation, especially New York. 

The Commission also was informed by witnesses 

that the mere granting of licenses for operation in 

these additional cities would greatly increase tjie total 

traffic immediatelv available to the Intercitv! Radio 

« • 

Telegraph Company, since a number in excess? of six 
hundred customers were alreadv familiar with the ad- 

vantages of Intercity Radio Telegraph service, and 

i 

were using it even with its present limited scope. A 
large percentage of these customers are companies 



18 


with nation-wide distribution. It would not be neces¬ 
sary to induce these same customers to use the busi¬ 
ness in a larger field. They are anxious to have that 
opportunity. It is a pertinent fact that at the hear¬ 
ings the Intercity Company was the only company 
which furnished to the Commission a list of customers. 

The effect of the Commission's action is to prevent 
the Intercity Radio Telegraph Company from taking 
advantage* of the difficult and costly pioneer work it 
has performed, and on the other hand it gives to com¬ 
panies now in the field tin* unearned advantage of ren¬ 
dering or attempting to render a service* denied to the 
Intercity Radio Telegraph Company. Further, the 
Federal Radio Commission has granted to these new¬ 
comers the opportunity to engage in the radio tele¬ 
graph business in and between Chicago, Buffalo, Cleve¬ 
land. Columbus and Detroit, and has thereby created 
competition which will unquestionably result in an 
immediate decrease of the business of the Intercity 
Radio Telegraph Company, since it is not permitted 
to operate over tin* wide territory that is afforded to 
its new competitors. 

By its decisions of dune 7 and June 1<) the Federal 
Radio Commission has assigned all of the frequencies 
which, under the arbitrary rules of that body, are 
available for the class of service in which the appli¬ 
cants are engaged. In other words, there is nothing 
left for tin* appellants in this case, and its desire to 
receive sufficient additional frequencies to permit it to 
extend its business to other cities is definitely denied 
it. Obviously, it is completely barred from an oppor¬ 
tunity to compete with the newcomers in the field, since 
they are given, facilities sufficient to afford a national 
scope to their operations and the applicants have been 
denied anv additional facilities. 


The applications of the appellants asked not oply for 
additional frequencies but for an opportunity! to do 
business in certain other principal cities of the (United 
States. Tliev have not only been denied additional 

i 

frequencies on which they might operate, hut they 
have been denied the opportunity to extend theijr pres¬ 
ent business bevond the territory now covered! bv it. 

* * i • 

The Commission, by its decisions of June 7j, 19*29, 
assigned forty named frequencies to the Universal 
Wireless Communication Company, Inc. The Rj. C. A. 
Communications, Inc., the same date, was assigned 
twenty new frequencies, live of which were assigned 
to replace frequencies this company previously had 
used under Department of Commerce licenses and ex¬ 
tensions thereof. The same company was also per¬ 
mitted to use thirtv-two of its sixtv-five transoceanic 

» • 

channels in tin* domestic service it proposes to estab¬ 
lish. The numbers here given, although tliev are the 
Commission's, are misleading as the Universalj Wire¬ 
less Company actually, under that decision, received 
seventy-six frequencies. The R. C. A. Communica¬ 
tions received thirty-three new frequencies. Tliifs gives 
to R. C. A. Communications, Inc., a total of 6.1 chan¬ 
nels they may use for domestic operation. The [reason 
for the differences appeal's below. 

The Commission had heretofore recognized that an 

o j 

interval of two-tenths of one per cent of the frequency 
or wave length was the proper separation between 
channels. Under its general order Xo. 62, dated April 
5, 1929, the Commission reduced the width of al chan¬ 
nels by fifty per cent, provided, however, that this or¬ 
der affected only such adjacent frequencies as were 
controlled by the same licensee. For example, at a 
frequency of 6000 kilocycles the proper interval was 
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with nationwide distribution. It would not be neces- 
sarv to induce lliese same customers to use the busi- 
ness in a larger field, They are anxious to have that 
opportunity. It is a pertinent fact that at the hear¬ 
ings the Intercity Company was the only company 
which furnished to the Commission a list of customers. 

The effect.of the Commission's action is to prevent 
the Intercity Radio Telegraph Company from taking 
advantage* of the difficult and costly pioneer work it 
has performed, and on the other hand it gives to com¬ 
panies now in the field the unearned advantage of ren¬ 
dering or attempting to render a service denied to the 
Intercity Radio Telegraph Company. Further, the 
Federal Radio Commission lias granted to these new¬ 
comers the opportunity to engage in the radio tele¬ 
graph business in and between Chicago, Buffalo, Cleve¬ 
land, Columbus and Detroit, and has thereby created 
competition which will unquestionably result in an 
immediate decrease of the business of the Intercity 
Radio Telegraph Company, since it is not permitted 
to operate over the wide territory that is afforded to 
its new competitors. 

By its decisions of dune 7 and June the Federal 

Radio Commission has assigned all of the frequencies 

which, under the arbitrarv rules of that bodv are 

• • * 

available for the class of service in which the appli¬ 
cants are engaged. In other words, there is nothing 
left for the appellants in this case, and its desire to 
receive sufficient additional frequencies to permit it to 
extend its business to other cities is delinitelv denied 
it. < fbviously, it is completely barred from an oppor¬ 
tunity to compete with the newcomers in the field, since 
they are given facilities sufficient to afford a national 
scope to their operations and the applicants have been 
denied anv additional facilities. 
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The applications of the appellants asked not only for 

additional frequencies but for an opportunity! to do 

business in certain other principal cities of the United 

States. Thev have not only been denied additional 
* % 

frequencies on which they might operate, bi}t they 
have been denied the opportunity to extend tlieijr pres¬ 
ent business bevond the territory now covered bv it. 

* i 

The Commission, by its decisions of June j, 19*29, 
assigned forty named frequencies to the Universal 
Wireless Communication Company, Inc. The K. C. A. 
Communications. Inc., the same date, was assigned 
twenty new frequencies, live of which were assigned 
to replace frequencies this company previously had 
used under Department of Commerce licenses and ex¬ 
tensions thereof. The same company was al|>o per¬ 
mitted to use thirtv-two of its sixtv-tive transoceanic 

* 

channels in the domestic service it proposes t<) estab¬ 
lish. The numbers here given, although they lire the 
Commission's, are misleading as the Universal Wire¬ 
less Company actually, under that decision, received 
seventy-six frequencies. The R. C. A. Communica¬ 
tions received thirty-three new frequencies. This gives 
to li. C. A. Communications, Inc., a total of 6ij> chan¬ 
nels they may use for domestic operation. Thejreason 
for the differences appeal's below. 

The Commission had heretofore recognized that an 
interval of two-tenths of one per cent of the frequency 
or wave length was the proper separation between 
channels. Under its general order Xo. 62, dated April 
5, 1929, the Commission reduced the width of aljl chan¬ 
nels by fifty per cent, provided, however, that this or¬ 
der affected only such adjacent frequencies were 
controlled by the same licensee. For example, at a 
frequency of 6000 kilocycles the proper interval was 
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two-tenths of one per cent of that number, or twelve 
kilocycles. Therefore, the two adjacent channels to 

i 

that frequency were at 5988 on the one side and 6012 
on tie* other. When the Commission reduced this in¬ 
terval hv fifty per cent, it created two new channels, 
in the above illustration, at 5994 and 6006. One limi¬ 
tation however was made upon this change. The newly 
created intervening channels, termed mid-channels, 
could he utilized only when the adjacent channels were 
both controlled or operated by the same licensee. By 
its action, therefore, the (Commission almost doubled 
the available number of channels. But while this 
large number of additional channels were thus created, 
tin* increase was of benefit only to those companies 
holding channels in blocks. Since the available chan¬ 
nels were practically all assigned in blocks, other ap¬ 
plicants desiring channels found that none of the 
newly created facilities were available to them. It was 
the contention of the appellants below that a realloca¬ 
tion should bo made. It was contended that it would 
be highly unfair to give to companies already pos¬ 
sessing large blocks of frequencies, sufficient to their 

i 

needs, all the additional frequencies created. The 
Commission made no such reallocation. 

W ith reference to tin* channels assigned for domes¬ 
tic list*, tin* Commission by its decisions of June 7 as¬ 
signed not fortv channels to the Universal Wireless 

ll * 

Communication Company, Inc., but rather the forty 
channels separated by the formerly required interval 
plus thirty-six mid-channels created by general order 
Xo. 62. The twenty new frequencies given to the R. 
C. A. Communications, Inc., by the Commission's ac¬ 
tion of June 7, when the mid-channels were so in¬ 
cluded, were increased by thirteen additional channels. 
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In addition, the K. C. A. Communications, Iiic., was 

authorized to use lliirtv-two of its transoceanic clian- 

i 

nels in the domestic service it proposes to establish. 

Evidence was offered to the Commission to show 
that tlie Intercity Company had completed arrange¬ 
ments to adequately tinance the erection and opjeration 
of the proposed stations it would build if its applica¬ 
tions were approved. It was stated at the hearing that 
a linn agreement in writing had been effected \yhereby 
the intercity Company would have available ^1,600,- 
000, if from its own applications or through fhe ap¬ 
plications liled by the Wireless Company, it received 
an assignment of facilities sufficient to permit and au¬ 
thorize its expansion. 

The argument mav be made bv the Commission that 
the applications of the appellants here if granted 
would not provide as comprehensive a system jas that 
covered by the applications of the Universal Wireless 
and the H. (’. A. Communications, Inc. The appellants 
submit that if the Commission's action was bejsed on 
this reason, that it thereby erred and that public in¬ 
terest, convenience and necessity demanded that the 
Intercity Company and the Wireless Company jbe per¬ 
mitted to develop their systems of radio telegraphy. 
It is and has been the contention of the appellants that 
their plan for extending their service is economical, 
practical and in the interest of the people since! it will 
provide an orderly development of the art; whereas 
the applications of the Universal Company, whfch ap¬ 
plications were granted, are impractical, uneconomi¬ 
cal, and may retard rather than promote the develop¬ 
ment of domestic radio telegraphy. 

On the other hand, the principle underlying the se- 



lection of the cities in which the R. C. A. Company 
intends to operate* does not hear out the contention 
that its system will be comprehensive. The cities 
were selected not on the basis of the domestic radio 
telegraph business available, but rather in the order in 
which those cities stood in the use of the transoceanic 

i 

facilities operated by the R. C. A. Company. It is 
obvious, therefore that the R. C. A. proposes not to 
establish a system with its primary purpose the serv¬ 
ing of the domestic needs of the l nited States, but 
rather a service which will be primarily in the interest 
of the company's own transoceanic communication 
busim *ss. 

The evidence presented to the Commission on behalf 
of the Radio Corporation of America clearly estab¬ 
lished that it was not abb* to fully utilize the frequen¬ 
cies which had been previously assigned to it for trans¬ 
oceanic eommunication. Despite this fact, the R. C. A. 
Communicalions. Inc., was give almost as many chan¬ 
nels again as a result of general order Xo. (52, estab¬ 
lishing the midchannels. Most of the former licenses 
covering the R. C. A. Communications, Inc*., trans¬ 
oceanic frequencies expired between June 1 and June 
(5, 1J2J. and were renewed for another year notwith¬ 
standing the petition by the appellants, filed with the 
Commission prior to that time, requesting that upon 
the expiration of the previous licenses, a reallocation 
be made. The result has been to definitely remove 
from the available list a large number of frequencies 
which R. C. A. Communications, Inc., has no immediate 
need for, and cannot utilize for a long time to come, in 
the transoceanic field. 

Xot only was R. C. A. Communications, Inc*., thus 
favored but it was authorized to use thirtv-two of these 
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transoceanic channels in the domestic service jit pro¬ 
poses to establish, while other applicants were njot per¬ 
mitted to apply for any use of channels found in the 
transoceanic hand, even though they requestedjonly a 
part-time use of those channels. 

With respect to the assignment made to the L’niver¬ 
sa 1 Wireh *ss ('ommunication Co., Inc., the Comijiission 
erred in assigning forty channels to that company. It 
should be borne in mind that these forty channels are 
spaced at the old intervals and constitute seventy-six 
channels under the new intervals recognized by the 
(’omniission. 

The Universal Wireless Communication Company, 
Inc*., asked for forty frequencies, and stated to the 
Commission that this number would be sufficjent to 
permit it to operate stations in one hundred ten cities. 
Tt may be seen, therefore, that the Universal W|ireless 
Communication Company, Inc., despite the fact jthat it 
has no record of past performance in the field, was 
encouraged to the extent of being given the fuljl num¬ 
ber of frequencies for which it asked. The appellants 
submit that the Commission erred in so favoiring a 
company whose only claim to these frequencies was 
a statement of intention to build stations in onje hun¬ 
dred ten cities before 1932. 

At the hearings below, witnesses for the appellants, 
the Mackav Radio <Sr Telegraph Company, and RL C. A. 
Communications, Inc., all experienced operators in 
commercial radio telegraphy, agreed that it wjjs eco¬ 
nomically unsound, at this time, to operate radjo sta¬ 
tions in competition with wire lines in more than! thirty 
to forty cities of the United States. In support of 
this opinion, it was stated that the smaller cities, not 
included in this number, could not support radic^ serv¬ 
ice in competition to the wire lines. 
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This last point is worthy of some little elaboration. 
All of those with experience in this field have agreed 
that onlv a limited number of the larger cities of the 
United States can support domestic radio telegraph 
facilities. When tin* smaller cities are considered, not 
only is the reduced amount of total present telegraph 
business a factor, but a large percentage of that total 
business is directed not to the large cities where radio 
connections could be established, but to other small 
cities. Obviously, the total amount of business from 
any one of these smaller cities would be limited to the 
amount of business directed toward the large cities. 

In view of the considerations stated above, it is 

i 

earnestly submitted to this Honorable Court that the 
Federal Radio Commission committed a serious error 
in assigning to the Fniversal Company seventy-six 
frequencies for a service not even begun, and imprac¬ 
tical in its proposed scope. There would seem to be 
no legitimate reason to support this action when other 
companies previously in the Held, rendering satisfac¬ 
tory service to large lists of important customers, ren¬ 
dering that service at lower rates, and with better re¬ 
sults than the service afforded by the competing wire 
telegraph companies, are thereby barred from having 
facilities sorely needed by them, not for visionary 
schemes and plans of comprehensive service, but 
rather for the immediate needs of their development. 

One more point remains to be made on this subject. 
The action of the Commission assigns to the Fniversal 
Company frequencies to be used in establishing radio 
circuits to relatively small and unimportant cities of 
the United States. It is not controvertible that these 


circuits will lie idle a great percentage of the time. 
The same facilities granted to the appellants could be 
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utilized to their utmost in promoting the development 
of the art, and in filling the needs of those who 'desire 
an extension of its service. The public interest can 

best be served not bv using these facilities to pnlv a 

J 

limited extent, but by employing them to their full 
utilitv. 

Because of the reasons herein set forth, the Inter¬ 
city Radio Telegraph Company and the "Wireless) Tele¬ 
graph & Communications Company have appealed 
from the decisions of the Federal Radio Commission 
and pray this Honorable Court will, under the jstatu- 
tory provision governing the matter, determine the 
rights of the appellants in the premises. 

Intercity Radio Telegraph Company, 

and 

Wireless Telegraph & Communications Company, 


Washington, I). 
June 24, 1929. 
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VERIFICATION 

DISTRICT OF COLUMBIA, ss: 

Finil J. Simon, Ikmiilc first duly sworn, deposes and 

ssivs that lie is the President of the Intercitv Radio 
• • 

Telegraph Company: that he lias read the foregoing 
Notice of Appeal and Reasons Therefor: that the mat¬ 
ter and things therein set forth on personal knowl¬ 
edge, are true, and those therein stated on informa¬ 
tion and belief he verjlv believes U> be true. 

. /,. c ’dU. 4. //(&£& < * <.XV,... 


Sot ary Public , I). ('. 

My commission expires^ ^-y y / f3d 

V 

NOTICE TO FEDERAL RADIO COMMISSION 

Tlie Federal Radio Commission will please take 
notice that the foregoing Notice of Appeals and Rea¬ 
sons Therefor will be tiled forthwith in the Court of 
Appeals of the District of Columbia pursuant to the 
provisions of the Radio Act of February 23, 1927; 
and that it will forthwith petition the said Court of 
Appeals to issue a stay order, a copy of the said pe¬ 
tition and of the proposed stay order being attached 
hereto. 'The ('ommission will please take further 
notice that following the two-day period after tiling 
of the petition, which period is provided by the rules 
for tin* tiling of opposition thereto, the appellants will 
request the Clerk to forward, by mail, copies of the 
said petition and the proposed stay order to the sev- 


1 
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i 

oral Justices of the Court of Appeals of the Ipistrict 
of Columbia. 


\ n 


... JX. •.. 


( ff/7 \ 


Attorney for Appellants, INTERCITY ljtADIO 
TELEGRAPH COMPANY and WIRELESS 
TELEGRAPH & COMMUNICATIONS! COM¬ 
PANY. | 

Washington, D. C., 

.June 24, 1929. 
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VERIFICATION 


DISTRICT OF COLUMBIA, ss: 

Kmil Simon, being first duly sworn, deposes and 

savs that Ik* is tin* President of the Intercity Radio 

• « 

Telegraph Company; that lie has read the foregoing 
Notice of Appeal and Reasons Therefor: that the mat¬ 
ter and things therein set forth on personal knowl¬ 
edge, are true, and those therein stated on informa¬ 
tion and belief In* verjlv believes .to bo true. 

X of an/ Public, 1). C. 

My commission expires/^^- y f3d 

(/ 

NOTICE TO FEDERAL RADIO COMMISSION 

I 

The Federal Radio Commission will please take 
notice that the foregoing Notice of Appeals and Rea¬ 
sons Therefor will be tiled forthwith in the Court of 
Appeals of tin* District of Columbia pursuant to the 
provisions of the Radio Act of February 23, 1927; 
and that it will forthwith petition the said Court of 
Appeals to issue a stay order, a copy of the said pe- 
1 it ion and of the proposed stay order being attached 
hereto, 'fin* Commission will please take further 
notice that following tin* two-day period after tiling 
of the petition, which period is provided by the rules 
for the tiling of opposition thereto, the appellants will 
request the Clerk to forward, by mail, copies of the 
said petition and the proposed stay order to the sev- 


i 



27 


eral Justices of the Court of Appeals of the district 
of Columbia. 


) n 


. . . A.k . : . .~.ykA<<V< . : 


Attorney for Appellants, INTERCITY RADIO 
TELEGRAPH COM PAN V and WIRELESS 
TELEGRAPH & COMMUNICATIONS! COM¬ 
PANY. 


Washington, D. C., 
June 24, 1929. 
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CERTIFICATE 

Tlie undersigned, John W. < Ruder, personally aj>- 
poaring before Mario McDonald, a Notary Public in 
and for the District of Columbia, the* said John \V. 
(Jnider being tirst duly sworn, deposes and says that 
he is one of the attorneys for the Intercity Radio Tele- 

I * * 

graph Company and the Wireless Telegraph & Com¬ 
munications Company, and that the foregoing is a true 
copy of the Notice of Appeals and Reasons Therefor 
to be tiled forthwith in the Court of Appeals of the 
District of Columbia. 




^ l ' 

Subscribed and sworn to before me this ^ fz'j.f.C* . . 


day of.I 


i y • f f 

■'< ' 'i // 0? / a ' V’V 
.Notary Public, D. C. 

My commission expires. /.. S.jC.JJ. . 


ACKNOWLEDGMENT OF SERVICE 

Seryice of a certified copy of the foregoing Notice 
of Appeals and Reasons Therefor and of the petition 
of appellants for stay order is acknowledged this 
.day of.. 1929. 
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Court of Appeals, ©fetrict of Columbia 


No. 4991. 


Mackay Radio and Telegraph Company, 

A p pell ant, 


vs. 

Federal Radio Commission, 
Appellee. 


REPLY OF APPELLANT, MACKAY RADIO AND 
TELEGRAPH COMPANY, TO PETITION OF 
THE FEDERAL RADIO COMMISSION FOR 
CLARIFICATION OR MODIFICATION OF 
MANDATE. 


To the Honorable the ('hief Justice and the Associate 
Justices of the Court of Appeals of the district 
of Columbia: 


Xow comes Mackay Radio and Telegraph Com¬ 
pany, appellant, and, answering the above-mejitioned 
petition, respectfully shows the following: 
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I. (a) That in the months of December, 1927, and 
January to April, 1928, Maekay Kadio and Tele¬ 
graph Company made applications to the Federal 
Kadio Commission for construction permits and fre¬ 
quencies for the operation of domestic point-to-point 
communications in addition to the stations which 
were already in operation by Maekay Kadio and Tel¬ 
egraph Company. (Printed Kecord 124, 253) 

(b) That on January 17, May 14, September 25 
and 20, 1928. and May 10, 22 and 23. 1929, public 
hearings were held upon the applications of Maekay 
Kadio and Telegraph Company and other parties, 
some of which related to applications for transoceanic 
communications, some of those for domestic point-to- 
point communications, and some to both. (Kecord, 
pp. 474-617 at 500; pp. 017-784 at 054, 750; pp. 785- 
889 at 857-874; pp. 1039-1494 at 1429-1482) 


(e) That on June 7, 1929, the Commission entered 
an order, effective June 10, 1929, denying the applica¬ 
tions of Maekay Kadio and Telegraph Company for 
construction permits for the extension of its point-to- 
point radio communication service within the United 
States and granting the available frequencies to other 
applicants. (Kecord 443-7) 

(d) That in the same month of June, 1929, Maekay 
Kadio and three other appellants filed notices of ap¬ 
peal with this Court. 

(e) That on January 0. 1931, this Court handed 
down its decision and ordered that jurisdiction over 
the above mentioned appeals should be continued in 
this Court and that the various stay orders entered 
in said proceeding should remain in force and effect 
except as to certain modifications specified in said or¬ 
der, of which the one here material was that the said 
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appeals, together with the stay orders, should be so 
modified and construed as to permit the Comjnission 
to take such stops as it deems proper and necessary 
with respect to the Universal Wireless Conninunica- 
tion Co.. Inc., and Intercity Radio Telegraph Com- 

i 

pany, and in case of the revocation of the station li¬ 
censes and building permits allotted to Universal 
Wireless Uommunication ('<>., Inc., that the saihe may 
be allotted to “the appellants or any of tlnjmi” in 
such manner as the Commission may find wjll pro¬ 
mote the public interest, convenience and necessity, 
and that the Commission proceedings in that behalf 
be reported to this Court and made part of tjlie rec¬ 
ord herein. 

(f) That on April 10, 1931, Mackay Radio and Tel¬ 
egraph Company'filed with the Commission, it order 
to facilitate the determination bv the Commission 
pursuant to said order of this Court of January (i, 
1931, a Supplementary Statement (copy of which is 
annexed hereto marked Exhibit I) and that o|n May 

l J 

5, 1931, .Mackay Radio and Telegraph Company sub¬ 
mitted to the Commission an additional modification 
of the Schedule to the Supplementary Statement, as 
set forth in Exhibit II hereto annexed. 

II. That it now appears from the petition lof the 
Federal Radio Commission, to which this rtjply is 
made, that the Commission has revoked the licenses 

which had been granted to Universal Wireless Com- 

1 | 
munication Co., Inc. of Delaware and Universal! Wire¬ 
less Communication Co., Inc. of Xew York aijid has 
concluded, on facts found by it and outlined ip said 
petition, that neither of said companies nor the appel¬ 
lants Intercity Radio Telegraph Co. and Wjreless 
Telegraph & Communications Co. should be granted 
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any construction permits or licenses (Petition. Ar¬ 
ticle III). The Commission has further found (Peti¬ 
tion, Article IV) 

“That due to said proceedings with respect to 
said Universal Wireless Communications Com¬ 
pany of Delaware and Universal Wireless Com¬ 
munications Company of Xew York and said 
Wireless Telegraph A’ Communications Company, 
and due to certain developments in the radio 
art which permit the more economical use of 
frequencies in the hands involved in the above- 
entitled 1 causes, there are umr arailabfe for as¬ 
sign tn cut f retj ueneies in L'n/ti and number suffi¬ 
cient to satisfy the ftri/final ant / or amendfd re¬ 
quests of IK'A Com munications, / ne. and Mack ay 
Itadio ((• Teleyrafth ('ton pang. the remaining par¬ 
ties appellant. ” 

That in spite of the finding contained in this state¬ 
ment of the Commission, which shows that tiie Com¬ 
mission is able to comply with all of the terms of 
the mandate of this Court dated January (>, 11)31, and 
in spite of the finding of the Commission contained in 
its “Statement of Facts and Grounds for Decision'* 
(Record, page 232) that “ the (' o)ntnission has nerer 
denied the utility of such a serrice [referring to that 
proposed by, Mackay Radio and Telegraph Company!, 
hat because pf the limited number of frequencies and 
the relatieely greater need of other applicants, if dbl 
not feel it would be justified in granting the applica¬ 
tions the Commission has taken no public steps to 
allocate any of the available frequencies to Mackay 
Radio and Telegraph Company, but instead now asks 
for further instructions as to whether this Court in¬ 
tended by its mandate to direct allocation of the ad¬ 
ditional frequencies which the Commission recognizes 


are now available to the remaining* appellants upon 
the basis of the record, now before the Court (Peti¬ 
tion, Article II). The Commission further j states 
(Petition, Article V) that it is of the opinion jtliat it 
will be unable to formulate such a record as will per- 

i 1 

mit this Court to determine whether or not such 
allocation will best serve the public interest, con¬ 
venience and necessity, without conducting further 
hearings and states (Petition, Article V, paragraph 
a) that the Commission has received applications from 
persons other than appellants. 

1 i I. The order of this Court of Januarv (i[ 1931, 
plainly precludes the granting of applications of 
other parties to such extent as to reduce tliej avail¬ 
able number of frequencies below those requested by 
Mackay Radio and Telegraph Company. Such is the 
effect of the stay order entered February 25J 1930, 
on the petition of that Company, which the order of 
this Court continues in force subject to the modifica¬ 
tions and exceptions therein stated, the only one of 
which here material is that the frequencies recap¬ 
tured from the I’niversal Companies may Ik* allotted 
to “the appellants or any of them” in such manner 
as the Commission may find will best promote the 
public interest, convenience and necessity. The 
Commission having found that two of the appellants, 
Intercity Radio Telegraph Co. and Wireless Tele¬ 
graph & Communications Co. are not entitled tjo fre¬ 
quencies, the only remaining appellants are .Mackay 
Radio and Telegraph Company and R. C. A. Com¬ 
munications Company. So far as the application of 
.Mackay Radio and Telegraph Company is concerned, 
there is no necessity for further hearing or thie l'oi 
mulation of anv further record. 
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IV. The only matters bearing upon “the legality 
and or propriety of the grants requested" by Maekay 
Radio and Telegraph Company stated by the Com¬ 
mission in its petition are the following (Petition, Ar¬ 
ticle V, paragraph 4): 

“That because of the inter-corporate relations 
of the appellant, Maekay Radio and Telegraph 
Company with the International Telephoned Tel¬ 
egraph Company and its affiliated and subsidiary 
companies which are engaged both in wire and 
wireless communication, certain questions, both 
of law and fact, are or may be presented with 
respect to the legality and or propriety of grant¬ 
ing the applications pending upon behalf of 
said company in view of the provisions of Sec¬ 
tion 12 and 17 of the Radio Act of 1927, as 
amended (44 Stat. 11G1 and 11(59).“ 

All of the matters therein referred to were before 
the Commission and were fully covered in the hear¬ 
ings above mentioned. 

* 

V. With respect to the supposed applicability of 
Section 12 of the Radio Act of 1927, the inter-cor¬ 
porate relations of Maekay Radio and Telegraph 
Company with International Telephone and Telegraph 
Corporation and its affiliated and subsidiary com¬ 
panies were made the subject of inquiry, with spe¬ 
cific reference to Section 12, at the hearing of May 
14, 1928, which had to do with said Company's appli¬ 
cations for frequencies for transoceanic communi¬ 
cation (see Record, 663-6(54, GG7-GG9). Mr. Webster, 
who conducted this inquiry, was Mr. Bethuel M. Web¬ 
ster, then Special Assistant to the Attorney General, 
assigned to work with the Federal Radio Commis¬ 
sion. and later its General Counsel. If the Commis¬ 
sion's statements in paragraph 4 of Article V of its 
present petition intend to refer to anything other 
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than the matters specifically covered in said hearing, 
it may be further stated that under date of March 17, 
1928, Honorable Eugene 0. Svkes, then Acting Chair- 
man of the Federal Radio Commission, had addressed 
to counsel for the Mackay Radio and Telegraph Com¬ 
pany a letter requesting “fully the facts relating to 
Radio Communication Company and the Macka\| Com¬ 
panies^, with particular reference to Section! 1*2 of 
the Radio Act, which inquiry was fully answered by 
letter of March 24, 1928, stating that all of the) facts 
material under Section 12 with respect to Mackay 
Radio and Telegraph Company and all of its affili¬ 
ated corporations. Later, on April 14, 1928, after 
tlie proposed affiliation of the Mackay Companies 
with International Telephone and Telegraph! Cor¬ 
poration had been announced. Commissioner Sykes 
again wrote counsel requesting “detailed informa¬ 
tion about the new company in line with the other 
information given me”. This was fullv answered by 
a letter dated April 17, 1928; such proposed affilia¬ 
tion had indeed been mentioned in the former letter 
of March -4, 1928, and a copy of the plan and agree¬ 
ment for such affiliation had been sent to Mr. |Web¬ 
ster under date of April 7, 1928. With full informa¬ 
tion before it. as a result both of said letters and the 
inquiries made in the hearing of May 14, 1928, above 
referred to, the Commission granted to Mackay 
Radio and Telegraph Company a considerable Inum¬ 
ber of frequencies for transoceanic communication. 
This necossarilv involved a determination thatlSec- 
lion 12 did not affect Mackay Radio and Telegraph 
Company because it applied equally to transoceanic 
and to domestic point-to-point communication, j The 
question of the affiliation of the Mackay Radioj and 
Telegraph Company with International Telephone 
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and Telegraph Corporation was again brought up 
in tli<‘ hearing of May 23, 1929. with respect to do¬ 
mestic* j)oint-to-point communication (Hecord, 14-32- 
14-33) and file annual report of International Tele¬ 
phone and Telegraph Corporation for the year 192S, 
setting forth said inter-corporate relationship, was 
introduced in evidence (Record, 1447-1482). 

VI. The Commission's present suggestion that Sec¬ 
tion 17 of the Radio Act presents any obstacle to the 
granting of the* applications of Mackay Radio and 
Telegraph Company is, we submit, entirely without 

foundation and lias alreadv been considered bv the 

• • 

Commission, and by this Court (See p. 13 Reply 
Brief of this appellant). This section, so far as it 
relates to corporations in the business of transmit¬ 
ting messages bv wire and cable owning or control- 

ling svstems of radio communication, is limited to 

» • 

radio communications between the Cnited States and 

foreign countries. Moreover, all of tin* provisions of 

Section 17 apply only “if in either case the purpose 

is and or the effect thereof mav be to substantially 

% * 

lessen competition or to restrain commerce between 
any place in any state, territory, or possession of 
the Cnited States oi* in the District of Columbia, and 
anv place in anv foreign country, or unlawfully to 
create monopoly in any line of commerce”. The 
question of the applicability of Section 17 to Mackay 
Radio and Telegraph Company was specifically 
raised at said hearing of Mav 14, 1928, after the 


affiliation with International Telephone and Tele¬ 
graph corporation was fully known to the Commis¬ 
sion as aforesaid (Record, 750-754). It was shown 
that the granting of frequencies to the Mackay Radio 
and Telegraph Company so far from lessening com¬ 
petition or creating monopoly would promote com- 


petition and tend against monopoly, and tlie subse¬ 
quent granting by the Commission of a considerable 
number of frequencies for transoceanic ccnjimunica- 
tion, to which Section 17 specifically relates, neces- 


>npmis 


ission 


sarilv involved a determination bv the Coi 
• • 

against the applicability of that section. 

VII. It expressly appears in the record befjore this 
Court that neither Section 12 nor Section it of the 
Radio Act formed any part of the reasons wjliich led 
the Commission to deny the applications of jMackay 
Radio and Telegraph Company by its order jof June 
7, 1929 (Record, 231-232). 

VIII. That further public hearings as propbsed by 
the Commission would only tend to extend and pro¬ 
long the proceedings which have already beeji pend¬ 
ing for approximately three years, involving greater 
expense to this appellant in the matter of Records, 
attorneys’ fees, briefs, attendance at hearings]and in 
court, and that should the Commission now jbe an- 
thorized to hold further public hearings, so jfar as 
this appellant is concerned, and open up suclii hear¬ 
ings in the manner indicated by the Commission in 
sub-paragraph 5 of Article V of its petition tjo hear 
applications from persons other than the appellants, 
with the consequent right of appeal to these! other 
applicants and a long series of printed records,! briefs 
and arguments, the delay in acting upon the petition 
of this appellant, Mackay Radio and Telegraph! Com¬ 
pany, will be seriously prejudicial to it and mjay af¬ 
fect its ability to give the public service which ijt pro¬ 
poses to give and would, consequently, not be in the 
public interest. 

IX. That the Commission further states ini sub- 
paragraph 6 of Article V that the Commission fs not 
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satisfied with the record Indore this Court. This is 
the first intimation that has been made in anv of the 
proceedinirs before this Court of any such dissatis¬ 
faction, and the Commission has had every oppor¬ 
tunity to investigate and report upon all the ques¬ 
tions involved and, in its ‘‘Statement of Facts and 
Grounds for Decision" filed with this Court, the Com¬ 
mission has set forth fullv the facts on all the ones- 

* A 

tions involved. (Record page %, especially at pp. 

124, 221-2) 

X. That the mandate of this Court should have been 
complied with long before this date and that if there 
have been “changes in the* economic conditions of the 
country at large" subsequent to the period of the date 
of the mandate of this Court (see Petition, Article V. 
paragraph (5), there may be far greater changes in 
this economic condition before further proceedings 
mav 1 h* had in the manner sought bv the Commission, 

• V • 

and that if these changing economic conditions make 
it advisable! to delay the determination of the ques¬ 
tions which have boon thoroughly considered, both by 
the Commission and by this Court, then there will 
never be a time when any final decisions can be made, 
and no applicant for frequencies to give a comprehen¬ 
sive public service will ever be able to set forth a 
program for such comprehensive public service which 
will be satisfactorv to the Commission. 

XI. That this appellant. Maekay Radio and Tele¬ 
graph Company, respectfully submits, in view of tin* 
above, that the Commission has made a determination 
with regard to all of the questions above set forth 
and, in its own language, has “never denied the util- 
ity" of the service proposed by Maekay Radio, but 
lias only denied the frequencies'’ because of the lim¬ 
ited number of frequencies and the relatively greater 
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need of other applicants" and that it has now! found, 
in its own la nonane, that "there are now available for 
assignment frequencies in kind and numher sufficient 
to satisfy tiir original and or amended requiests of 
Mackay bau.o and Telegraph Company" and 
that in view of these findings there are no [further 
proceedings necessary to enable the Commission or 
this Court to allot to this appellant, Mackay Radio 
and Telegraph Company, the frequencies necessary 
to carry out its program as specified in the ort^er and 
mandate of this Court. 

i 

W11KRKFORK, this appellant prays that thjc order 
and mandate of this Court dated January (i, 1|031, be 
supplemented by an order and mandate allotting to 
this appellant, or requiring the Commission to pilot to 
this appellant, Mackay Radio and Telegraph Company 
tile additional frequencies applied for by thisj appel¬ 
lant necessary to carry out its point-to-point prpgram, 
upon tin* basis of the records heretofore had |before 
the Commission and contained in the record bn ap¬ 
peal to this Court, and in no event less than p) fre¬ 
quencies within tin* band from 1300—0000 kilocycles. 


Respect fully submitted, 


J. Harry Covington, 
Spencer Gordon, 

Attorneys for Mackay Radio and 

Telegraph Company, Appellant. 

j 

Charles K. Hughes, Jr., 

Howard L. Kern, 

^ ! 

Of Counsel. 

• i 
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State of New York, Countv of New York, ss: 

A. II. Griswold. being duly sworn, deposes and says 
that hi* is Kxecutive Vice-President of Mackay Radio 
and Telegraph Company: that la* has read the forego- 
in*? reply and knows tin* contents thereof: that the 
same is true to his own knowledge, except as to mat¬ 
ters therein stated upon information and belief, and 
that as to those matters lie believes it to be true. 

A. II. Griswold. 

Executicr I icr-Prrsiflciif. 


Sworn to before me this bill dav of December, ltd. 


(Notarial Seal) 


V. V. Silver. 

Xatari/ Public. 


EXHIBIT 1. 


BE KOBE THE FEuEHAL KAD10 COMMISSION 

I 

In the Matter of the 

APPLICATIONS Oi- MACE.AX' KAOiO A^'l) TEL¬ 
EGRAPH COMPANY EOK CONSTRUCTION 
PERMITS AND ALLOTMENTS OF FRE¬ 
QUENCIES FOB DOMESTIC 1’OjiXT-TO- 
POIXT C(>MMI NICT10XS. 


S 0 FPLEiViEiN TAR x STATEMENT] 

i 

XOW COMES MACivA i ixAlMO AXJL)j iELE- 
URAiTl COMi'AXi A SD EESl'EC'JpTLLY 
STATED 10 11 IE COMMISSION : ! 

1'lliSl. That in the months oi’ December |1 { J'21 and 
January to April 1 JliS Mackay Radio madej applica¬ 
tions lor construction permits and frequencies for the 
operation oi’ domestic point-to-point conimujiications 
in addition to the stations which were already in 
operation l>v Mackav Radio. An analvsis jot* these 
applications is contained in Appendix F of tljie State¬ 
ment oi* Facts and Grounds lor Decision ofj Federal 
Radio Commission tiled on behalf of the Commission 
in the Court of Appeals of the District of (folumbia 
in the appeal of Mackay Radio and Telegraph Com- 
jianv (Delaware) v. Federal Radio Commiss|ioi], Xo. 

which case was heard simultaneously frith the 
appeals filed by Intercity Radio Telegraph Cpmpanv, 
Wireless Telegraph & Communications Company, 



14 


R. C. A. Communications. Inc., numbered 41)87, 41)88 
and 4D1H) respectively. 

SE('OXI). That on tin* (5th day of January 1931, 
the Court «>i‘ Appeals of the District of Columbia 
handed down its decision and ordered that jurisdic¬ 
tion over tin? above mentioned appeals should bo con¬ 
tinued in that Court and that the various stay orders 
entered in said proceeding should remain in force and 
effect except as to certain modifications specified in 
said order, and that the said appeals, together with 
tlie stav orders, should be >o modified and construed 
as to permit the Commission to take such stops as it 
deems proper and necessary with respect to the l ni- 
versal Wireless Communications Company, Inc., and 
lntercitv Radio Telegraph foninanv, and in case of 
the revocation of the station licenses and building 
permits allotted to Cniversal Wireless Communica¬ 
tions (’ompany. Inc. that the same may be allotted 
to the other appellant* or any of them in such manner 
as the Commission may tind will promote the public 
interest, convenience and necessity, and that the Com¬ 
mission proceedings in that behalf be reported to said 
Court and m^ule part of the record of such proceed¬ 
ings. 

Till ED. That on January 29, 1931. the Commission, 
in order to comply with said order and mandate of the 
Court of Appeals, entered an order revoking the li¬ 
censes specified in said order theretofore granted 
and issued to Cniversal Wireless Communications 
Company. Inc. and on February 2. 1931, ordered Cni¬ 
versal Wireless Communications Company, Inc. (a 
Delaware corporation) and Universal Wireless Com¬ 
munications Company. Tne. (a Xew York corpora- 


lion) as holders ol‘ certain construction permits there- 

i 

toi’ore granted to said companies, to appear before the 
Commission on the llith dav of March, 1931!, and to 
furnish the Commission with such informhtion as 
said companies might have with respect to the li¬ 
censes, permits and frequencies referred to in the min¬ 
utes of the Commission of January *29, 1931. j 

FOriiTII. That on said date of March l(i, |1931, the 
Commission further adjourned the proceedings re¬ 
ferred to in its order of February 2, 1931. 

FIFTH. That Mr. Ilaraden Pratt, Chief Engineer 
of Mackay Radio, has during the past several weeks 
had several conferences with the Chief Fngfmeer of 
the Federal Radio Commission and other technical 
officers of the Commission, with respect to tilie most 
efficient utilization of frequencies in order Jo carry 
out the* program of Mackay Radio which Was sub¬ 
mitted to the Commission and to the Courtj of Ap¬ 
peals of tin* District of Columbia in said appeal; that 
these discussions were had with the technical members 
of the Commission pursuant to the order of the Com¬ 
mission made in the hearings before the Con|nnission 
in September 192S, at which time the then ! General 
Counsel of the Commission stated: 


* * You are probably familiar with the fact that 
the allocation of wave lengths now pending in 
which we are interested today has not been deli- 
nitelv sidtled upon either as between particular 
kinds of service or between tin* various countries 
of North America; that as between the various 
countries of North America the matter rpay not 
be settled on for a mater of thirty or sixlty days 
at the minimum. j 

“For that reason and also for the purpose of 


providing- an opportunity for the Commission to 
put in or hear such evidence as may he material 
to all yqur cases of an engineering nature, show¬ 
ing the necessity for an allocation between ser¬ 
vices. the standard of >cparation and that sort 
of thing as well as the number of allocations, it 
is my suggestion to the Commission that everv 
case after your evidence has been heard con¬ 
tinued to a date to Ik* settled upon later, notify¬ 
ing all of von.*' 

SIX III. That subsequent to the dates of the origi¬ 
nal petition- of Maekay Radio and subsequent to the 
dates of the various hearings before* tin* Commission 
there have* been numerous changes in the* specilic fre¬ 
quencies which have* been reserved by the Commis¬ 
sion for domestic point-to-point communication and 
that as a consequence* of these* changes and pursuant 
to the* Commission's general policy of tir>t hearing 
petitions for construction permits and fre*quencie*s on 
their merits before* determining what specilic fre¬ 
quencies should be allotted to applicants, the technical 
advisers of the Commission have* advised Maekay 
Radio that it is desirable to have presented to the 
Commission a consolidated statement of the* program 
of Maekay Radio showing the specilic frequencies 
which are* requested by Maekay Radio for its do¬ 
mestic point-to-point system with tin* distribution of 
these frequencies and any modification that Maekay 

Radio mav deem necessarv or advisable, before an 
• • 

order is made by the* Commission. 

SEVKXTII. That it is desirable for the interest 
of all parties that a definite* plan for assignment of 
frequencies be made so that it will be possible for the 
Commission to determine what specilic frequencies 
are needed for the requirements for point-to-point 
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communications bv Mackav Radio, so that tile Com- 
mission may ask the Court of Appeals of the Dis¬ 
trict of Columbia to modifv the stav order which was 

* * 

granted in the proceedings before said court which 
affects frequencies which are not within the band of 
those which will be required for such domestilc-point- 
to-point radio telegraph communication. 

Eldin'II. That pursuant to said discussions Mac- 
kay Radio herewith submits, in the form ofj Sched¬ 
ule A attached hereto, its plan with the specific desig¬ 
nations of frequencies necessary to carry out said 
plan. 

XIXT1I. That the cities to be served in tljie plan 
annexed hereto are the same as those for which con¬ 
struction permits and frequencies were originally 
asked, except that the program hereto attached! names 
the City of Atlanta, Georgia, in place of the City of 
Savannah, Georgia, and that Mackav Radio, because 
of plans for greater use which is planned to bp made 
of the stations at Xew York, Chicago and Npw Or¬ 
leans than was provided for in the original petitions, 
now advise that it is desirable that the nunjber of 
frequencies to be assigned to Xew York for shell do¬ 
mestic point-to-point communications shall ;be in¬ 
creased from 8 to 13, and the number for Cjhicago 
should be increased from (i to 11, and the number 

i 

for Xew Orleans from 4 to 7, and for that reason, and 
in order that the total number of frequencies requested 
should not be increased, the annexed plan does not 
provide for stations at Denver and Memphis. Tjf there 
are available frequencies sufficient, considering the 
greater number needed for Chicago, Xew Y >tk and 
Xew Orleans, to provide stations at Denver ardj Mem- 
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phis, these 'cities should he restored. Mackay Radio 
believes that a station at Atlanta, with the frequencies 
designated for the same, would be equally or more ad¬ 
vantageous than a station at Savannah, and, if the 
technical experts of tin* Commission asjroe, this sub¬ 
stitution should be made. if. however, the Commis¬ 
sion does not deem the modifications now proposed 
as set torth in the annexed plan t<> be in the public 
interest, Mackay Radio is ready and willing to carrv 
out the program as originally presented as aforesaid. 

TEXTII. There has been some confusion as to the 
number ot frequencies involved in the appeal of 
Mackay Radio. Mackay Radio applied for 27 fre¬ 
quencies in the band between l."j()() and 2000 kilocvcles, 
2d ot which wen* for new stations and four for ex¬ 
pansion of pre-existing stations in connection with 
the new services proposed, and tin* contention was 
made bv the other appellants that Mackav Radio had 
received tiv(* oi tlu*se 2< treqtiencies. Mackav Radio 
did receive live frequencies by transfer of certain 
other frequencies previously held by it, but this num¬ 
ber did not reduce the number of frequencies for 
which it was making application for tin* carrying out 
of tin* program originally submitted. Tn tin* annexed 
Schedule, the minimum number of additional pri¬ 
mary frequencies required is 22 frequencies iu this 
band (1500-0000 kcs.) with the riirlit to make second¬ 
ary use of one of the frequencies in this band alreadv 
licensed to Mackay Radio, and secondary use of fif¬ 
teen of the frequencies above f»000 kilocvcles now 
beimr utilized by Mackay Radio in transoceanic ser¬ 
vice. M ith those 22 additional frequencies in this 
band of 1 .">00-0000 kilocycles and with the auxiliary 
use of one frequency in this band now assisted to 
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Mackay Radio and with auxiliary use of 15 of the 
transoceanic frequencies now beinu; utilized bt Mackay 
Radio in transoceanic service, Mackay Radio will 
need an additional auxiliary use of 14 frequencies for 
transoceanic service not now in use by any jVmerican 
service, and which appear to be suitable for Mackay 
Radio’s requirements without interference with other 
services. The total number of MO frequencies for 
which auxiliary use is planned in the annexed Sched- 
ule, plus the l2M frequencies within the 1500-0000 kilo¬ 
cycles band, for primary use set forth in the annexed 
Schedule, is less than the total of 00 sot forth as the 
total of frequencies applied for by Mackay ‘Radio in 
the Commission's Statement of Facts tiled jwith the 
Court of Appeals of the District of Columbia!. 

ELEVESTII . The specific frequencies selected have 
been chosen after general consultation with jtlie tech¬ 
nical experts of the Commission, and it is j believed 
that these frequencies can be assigned to 


ackav 


Radio, or that other similar frequencies can be de¬ 
termined upon after further consultation with the ex¬ 
perts of the Commission. 


Respectfully submitted, 


OM PASTY, 


Mackay Radio and Tki.kgrapii (f 

Bv A. V. Tcel, 

• * i 

Vice-Rresident and General Manager, 
b7 Broad Street,! 

Xew York X. Y. 

Dated April 10, 1931. j 

Filed April 10, 1931. 
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SCHEDULE “A” 


MACK A V RADIO A X D T ELEC RADII COMPANY 


FLAX 


EOR 


KR E( t ) l' EX ( Y A ss I (; X M I*:XTS 


FOR PROPOSED DOMESTIC 1 COMMUXICAT10X 

SYSTEM. 


Table 1. 

Table 2. 
Table 3. 


Table 4. 


Numbers of frequency assignments for do¬ 
mestic svstelll. 

Distribution of frequencies. 

Berne Registrations in certain frequency 
bands above (5.000 kilocycles. 

Map. 

Chief Engineer. 

April 7. 1031. 


TABLE 1. 


LIST OF STATIONS AND POINTS OF COMMUNICATION AND 
NUMBER OF FREQUENCIES REQUIRED. 





N umber of 

Ntimber of 



Approx. 

Day ami Twilight 

N 

ight Fre- 

From 

To 

Distance 

Frequencies 

qt 

toncios 

Now York 

Chicago 

730 

O 


1 


Atlanta 

7S0 

1 


1 


New Orloans 

117.", 



1 


Kansas City 

117.") 

o 


1 


Miami 

1100 

1 


1 

( 'hicago 

San Franoisoo 

10n0 

o 


1 


New York 

730 

%> 


1 


Now Orloans 

800 

1 


1 


Seattle 

1700 

o 


1 

Atlanta 

Now York 

780 

1 


1 


.laoksonvillo 

2s<i j 

1 


1 


Birmingham 

140 \ 




Now Orleans 

Now York 

1175 

o 


1 


Chicago 

800 

1 


1 


Galveston 

320 l 

1 


1 


Dallas 

420 \ 




San Franoisoo 

Chicago 

1000 

»> 


1 

Soattlo 

('hicago 

1700 

o 


1 

Kansas Citv 

Now York 

11 75 

o 


1 

Miami 

Now York 

1100 

1 


1 

•Jacksonville 

Atlanta 

2 SO 

1 


1 

Birmingham 

Atlanta 

140 



1 

Galveston 

Now Orleans 

320 

1 


1 

Dallas 

Now Orleans 

420 

1 


1 


00 


TABLE 2. 

LIST OF PRIMARY AND AUXILIARY FRKQFHN(TKS 
REQUIRED FOR EACH STATION. 



Auxiliary Use 






of 1* resent 

Sllgge>ted 




Number 

Approx. Maekav 

New 




Required 

Band. Assignments 

Frequencies 

Fmm 

To 

Use 

4 

14,000 Ke. 14.7.*.“) 


Snn Franeiseo 

t hicago 

I >av 


1 4.725 


< hicago 

San Franeiseo 

* 4 


14,i 10 


Seattle 

< 'liien^o 

4 4 


i4.t;i).-, 


< '1. ieagt i 

Seattle 

4 4 

4 

12,000 

11,500 

New York 

New Orleans 

4 4 



11.470 

New Orleans 

New York 

* * 



11,02 ii 

New York 

Ka nsas (’itv 

4 4 



11.440 

Knnsas < 'itv 

New York 

4 4 

12 

10.000 It).400 


< 'hicago 

New Orleans 

4 4 


.10,MO 


N eu ()rlen ns 

(’hicago 

4 4 



10.200 

San Francisco 

( h ieago 

Twilight 



10,070 

(’h ieugo 

s. F. 

4 4 


10,>20 


New York 

Atlanta 

Day 



10.750 

Atlanta 

New York 

4 4 



10,570 

New York 

Chicago 

4 4 


10.S30 


< 'hicago 

New 5'ork 

4 4 



10.050 

Seattle 

(’hicago 

Twilight 



10.030 

< Itienj^o 

Seattle 

4 4 



10,250 

New ^ ork 

M iami 

Bay 



10.130 

Miami 

New York 

4 4 

4 

0.000 >.000 


New 5'ork 

New Orleans 

Twilight 


0,200 


New ()rleans 

New York 

4 4 



0.100 

Kansas < *it v 

New York 

4 4 



0.150 

New York 

Kansas City 

4 4 

4 

7,000 7.700 


Atlanta 

\ .lacksonville 

Day 





1 Birmingham 

4 4 * 


i , / 3 0 


.lacksonville 

Atlanta 

4 4 


7,070 


New Orleans 

i Dallas 

4 4 





/ Galveston 

4 4 


/ . 1 4o 


Dallas 

New Orleans 

4 4 

1 

0,000 0.S1") 


Galveston 

New Orleans 

4 4 

14 

5,000 

5,>>5 

New York 

< 'liien^o 

Tw ilight 



5.000 

< 'hicago 

New York 

< < 



5.005 

New York 

New Orleans 

Night 



5.125 

New Orleans 

New York 

4 4 



5.105 

New York 

Kansas City 

4 4 



5,105 

Kansas (’itv 

New York 

4 4 



5,155 

( ’hicago 

San Franeiseo 

4 4 



5.135 

San Franeiseo 

< ‘hien^o 

4 4 

14 

5.000 Ke. 

5.175 

Seattle 

( ’hicago 

N ight 


(eontd.) 

5.2o5 

('hicago 

Seattle 

i I 



5.105 

New York 

Atlanta 

i c 



5.115 

New Orleans 

(’h ion £0 

(< 



5.1 S5 

New York 

Miami 

i l 



5,145 

Miami 

New York 

11 




Auxiliary Use 



1 




of Present 

Suggested 


1 


Number 

Approx. 

Mackay 

New 


i 


Required 

Rand. 

Assignments 

Frequencies 

From 

To 

Use 

10 

4,000 


4.70") 

Atlanta 

New York 

Night 




4,055 

New York 

Chicago 

i i 




4,035 

Chicago 

New York 

(i 




4,085 

Chicago 

Ne\y Orleans 

{( 




4,075 

Jacksonville 

Atljmta 

( t 




4,095 

Atlanta 

\ Jacksonville 
l Birmingham 

i i 

i C 



4,410 


Birmingham 

Atlanta 

Day 




4,045 

New Orleans 

\ Dallas 
( Galyeston 

Night 
< < 




4,005 

Dallas 

Ne\y Orleans 

( c 




4,025 

Galveston 

Ne\|>' Orleans 

< i 


Tota 1 Frequencies: 

1 

Above (5.000 

— 29 

Below 0,000 

- 24 1 

Auxiliary use of present Mack: 

:iv assignments: 


Above O.QoO 

— 15 


Below 6,000 

— 1 


New Frequencies required: 

i 


Above 0.000 

— 14 (auxiliary use not to interfere 

Below 0,000 

— 23 with primary use)| 

i 
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TABLE 


n 


BERNE REGISTRATIONS IN FREQFENCY BANDS ABOVE 

0.000 K.C. 


0080 Brazil. Italv. Australia. Canada. Japan. Germane. 

0**05 Belgian Conyo. British Honduras, Canada. 

0710 R. C. A. 

♦57LM R. G. A. 

0740 R. G. A. 

07.35 A. T. »ic T. Go. 

G* 7 7«» T. R. T. 

07>5 T. R. T. 

OsOu Brazil. Spain, France. Australia. Canada. Colombia. Japan. 
OS 15 M. R. .v ToI. Go. 

0>30 France, Canada. 

0845 R. G. A. 

Ovto R. C. A. 

Os75 M. R. Tel. Go. 

Osyo R. G. A. 

0005 Philippine Oo\t. (Interior Communication); Great Britain 
(to L*. S.). 

00JO R. G. A. 

0055 R. G. A. 

0*95o R. G. A. 

0005 R. G. A. 

OOsO Brazil. Italy. Australia. 

0*005 Brazil. 

0010 R. G. A. 

0050 Brazil: British Indies. 

0070 M. R. & Tel. Go. 

9000 French W. Africa: Levant: French ludo Gliina. 

0110 Spain; Argentina. 

0150 Brazil: Radio Corp. of the Philippines. 

0150 Brazil: British Indies (projected). 

0170 A. T. .V T. Go. 

0100 M. R. «.V 'Pel. Go. (Philippine n>*dj;nment). 

9210 Brazil: British Indies: Canada. 

9230 Norway: Australia: China; Philippine Govt. 

9250 Great Britain; Australia: Japan. 

9270 Great Britain. 

9290 M. R. A Tel. Go. 

03lo Denmark. Norway. New Guinea. 

9330 South Rhodesia: Australia; Canada. 

9350 Gold ('oast: Australia. 

9370 Italy. 

0300 German v. 

9450 R. G. A. 

9470 R. C. A. 

9490 R. G. A. 

9**10 Norway. 

9030 Brazil; Australia: Canada. 

9050 Germany: Australia. 

9070 Brazil. 

9090 Philippine Govt. (Interior communication). 




<>710 

0730 

9750 

9770 

9790 

9810 

9S30 

9S40 

9350 

9870 

9 >90 

9910 

9930 

9950 

9970 

9990 

loom 

10030 
10050 
10070 
10090 
10110 
10130 
10150 
10170 
10190 
1021(1 
10230 
10250 
10270 
10290 
10310 
10330 
20350 
10370 
10390 
10410 
10430 
10450 
10470 
10490 
10510 
10530 
10550 
Io570 
10590 
10010 
1(1030 
10050 
1O070 
100S0 
10090 
10710 
10730 
10750 


Great Britain; Brazil. 

Germany. 

A. T. & T. Co. 

Spain. 

Groat Britain; Argentine; Bolivia; Peru. 
Germany. 

Italy; Brazil. 

R. C. A. 


Madagascar. 

A. T. & T. Co. 

Bermuda; Canada; Poland. 

Germany. 

* 

Prance, Colombia. 

Butch Indies. 

Brazil, British Guiana. 

Brazil; Radio Cor]), of the Philippines. 
Federal-State Marketing Service. 

Austria; French \\\ Africa. 

Brazil. 

France, Brazil, Spain, Costa Rica. 

Spain, Brazil. 

Brazil, British Borneo, Sarawak, Colombia, 
Germany (Interior of Europe). 

Germany (Press). 

M. R. & Tel. Co. 

Great Britain (Rugby Radio). 

Germany. 

France, Canada. 

Argentina (CIRA). 

Panama. 

Brazil. 

Brazil, Liberia. 

Belgium. 

Argentine. Switzerland. 

Spain. 

R. C. A. 

R. C. A. 

Danzig; France. 

T. R. T. 

T. R. T. 

M. R. & Tel. Co. 

Sweden, Canada. 

Great Britain. 

A. T. T. Co. 


(Switzerland 10575). 

France. Brazil, British India. 
R. C. A. 

R. C. A. 

Great Britain. 

Brazil, French Indo China. 

R. R. A. 

Great Britain. 

Canada. China. 

British F. Africa. 

Brazil. 
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10(70 Great Britain, Costa Rica. 

lUd*U Sarawak. Fma-h Indo China, Nicaragua. 

10810 M. It. tv Tel. Co. 

los.30 M. R. Tel. Co. 

los.io Germany. 

10870 Great Britain (l)ollis Iliii. 2 K. W.); Brazil. 
10s90 M. It. tc Tel. Co. 

10910 Radio (\>rp. of the Philippines. 

10930 Globe Wireless. 

1095o Brazil. 

Io970 Brazil. Peru (AAC). 

10990 Holland. Brazil. 

1 1410 Brazil. Venezuela. 

11440 Dutch K. Indies (Interior Coimnunication). 

114(0 Argentina (<‘IRA>. Canada. Colombia (AAO). 

117)00 Brazil; Australia. Cuba. 

117)30 (’ana da. 

117>d0 I’. S. Portable Stations. 

1 1390 Great Britain (t<» Melbourne). 

11''»20 Spain. Argentina. 

11050 Spain. France. Nicaragua. 

II080 It. C. A. 

11920 Brazil. Costa Rica (to F. S.) Cuba. 

11950 R. C. A. 

11980 Great Britain. Japan. 

120pi French W. Africa. Italy. 

122SO Radio Corp. of the Philippines. 

12940 T. R. T. 

12970 T. R. T. 
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EXHIBIT 2. 

. 

State of Xew York, County of Xew York, ss:j 

A. V. Tuel, being- duly sworn, deposes and siiys: 

That he resides in the State of Xew York, and that 
lie is Vice President and General Manager jof the 
Maekay Badio and Telegraph Company, witlij offices 
at 67 Broad Street, Xew York, X. Y. 

In the matter of the application of Mackayj lladio 
and Telegraph Company for construction permits 
and allotments of frequencies for domestic p<j)int-to- 
point communications, a proposed allocation of fre¬ 
quencies is being tiled, by letter of May 5th, wherein 
seven frequency assignments in the band abovp 6,000 
l\c are being designated for supplemental use;in the 
Cnited States. | 

These seven frequencies are now assigned fo As¬ 
sociated Companies of the International Systpm by 

i 

Foreign Governments. 

The affiant states that suitable arrangement^ have 
been made by Maekay Badio and Telegraph Company 
with the Associated Companies concerned, whereby 
any interferences caused by the secondary ipse of 
these frequencies with their use by the Companies 
having the primary assignments, will be negotiated 
among the Companies concerned without involving 
negotiations between the various Governments] 

Signed: A. Y. t{teu 

Subscribed and sworn to before me this 6th day of 
Mav, 1931. ! 

(Sgd) Jo it x J. Grtffi^, 

Xatari/ Public. 
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SCHEDULE “ A' ’ 

MACKAY RADIO AND TELEGRAPH COMPANY 

PLAN 


FOR 

FR EyUENCY ASSI GN M ENTS. 

FOR PROPOSED DOMESTIC 1 COMMUNICATION 

SYSTEM 


Table 1. 

Table 2. 
Table 3. 

Table 4. 


Numbers of frequency assignments for do¬ 
mestic svstem. 

Distribution of frequencies. 

Berne Registrations in certain frequency 
i bands above (5,000 Kilocycles. 

Map. 

April 7, 1931. 

May 5, 1931 (as amended) 
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TABLE l. 

LIST OF STATIONS AND POINTS OF COMMUNICATION AND 
NUMBER OF FREQUENCIES REQUIRED. 

Number of Number of 


From 

N ew York 

To 

Chicago 

Approx. 

Distance 

730 

Day and Twilight Night Fre 
Frequencies quencies 

2 l 


Atlanta 

7 SO 

1 

1 


New Orleans 

1175 

o 

1 


Kansas Citv 

%> 

1175 

o 

1 

Chicago 

San Francisco 

1900 

o 

1 


New York 

730 

o 

1 


New Orleans 

800 

1 

1 


Seattle 

1700 

•> 

1 


St. Paul 

350 

1 

1 

Atlanta 

New York 

/ 80 

1 

1 


•Jacksonville 

Birmingham 

2S0 \ 
140 \ 
010 

1 

1 


Miami 

1 

1 

New Orleans 

New York 

1175 

»■> 

1 


Chicago 

800 

I 

1 


Galveston 

Dallas 

320 l 
420 j 

1 

1 

San Francisco 

Chicago 

1900 

«> 

1 

Seattle 

Chicago 

1700 

o 

1 

Kansas Citv 

New York 

1175 

o 

1 

Miami 

Atlanta 

010 

1 

1 

.Jacksonville 

Atlanta 

280 

1 

I 

Birmingham 

Atlanta 

140 

1 


Galveston 

New Orleans 

320 

1 

1 

Dallas 

New Orleans 

420 

1 

1 

St. Paul 

Chicag i 

350 

1 

1 



30 


Number 

Required 

4 


4 


10 


4 


O 


4 
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TABLE 2. 

LIST OF PRIMARY AM) AFX I LI ARY FREQUENCIES 
REQUIRED FOR EACH STATION. 

Auxiliary I’so 



of Present 

,s 'Uggest ed 




Approx. 

M. F. T. 

New 




Band. 

Assignments 

Frequeiieies 

From 

To 

Use 

14,000 K.r. 

14 < . >. » 


San Franeiseo 

(’liieago 

Day 


14725 


('li ieago 

Sail Franeiseo 

* 4 


14770 


Seattle 

('liieago 

4 4 


14005 


('hieago 

Seattle 

4 4 

12.000 K.C. 

10>3O 


New York 

New Orleans 

4 4 



10070 

New ()rleans 

New York 

4 4 


10s20 


New York 

Ka nsas City 

4 4 


15015 


Kansas City 

New York 

4 4 

ld.OoO K.C. 

1 Os 10 


('liieago 

New Orleans 

4 4 



10370 

New Orleans 

('li ieago 

4 4 



lol2o 

San Franeiseo 

<'liieago 

Twilight 



10250 

<'liieago 

San Franeiseo 

4 4 


10400 


New York 

Atlanta 

Day 



10220 

Atlanta 

New York 

4 4 


SO 70 


New York 

('liieago 

4 4 


0200 


Chicago 

New York 

4 4 



11400 

Seattle 

< 'liieago 

Twilight 



10760 

Chieago 

Seattle 

4 4 

0,000 K.C. 

sooo 


New York 

New Orleans 

4 4 


>7lo 


New Orleans 

New York 

4 4 


0070 


Kansas ('itv 

New York 

4 4 


SO 70 


New York 

Kansas City 

4 4 

7.000 K.C. 

>075 


Atlanta 

M iami 

Day 


7760 


M ianii 

Atlanta 

<4* 


7670 


Dallas 

New Orleans 

4 4 


7730 


New Orleans 

Dallas l 

4 4 





Galveston j 

4 4 


7655 


Galveston 

New Orleans 

4 4 

6,000 K.C. 

* >S ( . > 


.laeksonville 

Atlanta 

4 4 


50 s 5 


Atlanta 

•laeksonville \ 

4 4 





Birmingham j 

4 4 


5000 


( ’liieago 

St. Paul 

4 4 


5075 


St. Paul 

('liieago 

4 4 

5,000 K.C. 


5070 

New York 

( 'liieago 

Twilight 

:i ml 


50 SO 

Chieago 

New York 

» < 

4,000 K.C. 








5245 

Chieago 

San Franeiseo 

Night 


i 

5235 

San Franeiseoe 

(’liieago 

4 4 



5065 

Seattle 

('liieago 

4 4 



5250 

Chieago 

Seattle 

4 4 



5205 

New York 

New Orleans 

4 4 



5215 

New Orleans 

New York 

4 4 
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Number 

Required 


i 


i 


I 


Approx. 

Bund. 


Auxiliary Use 
of Present 

M. F. T. 
Assignments 

Suggested 

New 

Frequencies 

From 

1 

! 

r i 

t 

1° 

Use 


5225 

New York 

K a lisas City 

Night 


4645 

Kansas City 

Ne' 

w York 

« i 


4635 

Chicago 

New Orleans 

( t 


4620 

New Orleans 

Chicago 

11 


4625 

New York 

Atl 

anta 

tt 


4640 

Atlanta 

Ne\| York 

< i 


4615 

New York 

Chiijago 

(( 


4630 

Chicago 

New York 

11 


5240 

Atlanta 

M i: 

ini 

< < 


5230 

M in mi 

Atlalnta 

< i 


5220 

Dallas 

New Orleans 

i c 


5210 

New Orleans 

Dal 

II is-Galveston li 


5200 

(in lveston 

Atlalnta. 

< ( 


4050 

.Jacksonville 

Ne 

w! Orleans 

l ( 

4410 

4010 

Atlanta 

Birmingham 

.Jacksonville ) 
Birmingham j 
Atlanta 

< t 

Day 


4420 

Chicago 

St. 

Paul 

Night 


4425 

St. Paul 

Chicajgo 

< i 


TABULATION: | 

I 

Total Frequencies: 

Above 0,0(10 K.C. — 27 j 

Below 0,000 K.C. — 20 j 

Auxiliary l'sc of Present Mac/:ay Assiy it incuts: 
Above 0,000 K.C. — 20 

Below 0,000 K.C. — 4 j 


AVw Frequencies 
Above 6,000 — 
Below 0,000 


Required: 


■* 


— 7* (Auxiliary 

— 25 

of these 7 nil are held 
Associated < 'oinpn n ies 
foreign countries. 


use only) 

I 

i 

by T. T. & T. 
registered in 


! 

1 


I 

I 


l 


i 



TABLE 3. 


BERNE 

REGISTRATIONS IN 


A BO VI 

0060 

Brazil, Italy, Australia 

0093 

Belgian Congo, British 

0710 

R. C. A. 

0723 

R. C. A. 

<>740 

R. C. A. 

0733 

A. T. & T. Co. 

0770 

T. R. T. 


7>3 T. R. T. 

>00 Brazil, Spain, France. Australia, Canada, Colombia, 
Mo M. R. & Tel. Co. 

>30 France, Canada. 

>43 R. C. A. 

o>oo r. c. a. 

<»><•> ^1. R. <5c Pel. Co. 

<>>yo R. C. A. 

Oyo3 Philippine Govt. (Interior Communication) ; Great 


(to U. S.). 

0920 R. C. A. 

0933 R. C. A. 

01*30 R. C. A. 

0905 K. C. A. 

0960 Brazil, Italy, Australia. 

<>1)1)3 Brazil. 

1)010 R. C. A. 

1)030 Brazil: British Indies. 

1)070 M. R. & Tel. Co. 

i)ii‘.)0 French \Y. Africa; Levant; French Indo China. 
1*110 Spain; Argentina. 

9130 Brazil; Radio Corp. of the Philippines. 

i»15o Brazil: British Indies (projected). 

D170 A. T. T. Co. 

1*11)0 M. R. \ Tel. Co. (Philippine assignment). 

1*1’10 Brazil: British Indies; Canada. 

i*23o Norway: Australia: China; Philippine Govt. 

1)230 Great Britain; Australia: Japan. 

D270 Great Britain. 

9290 M. R. & Tel. Co. 

1*310 Denmark, Norway, New Guinea. 

1*330 South Rhodesia; Australia: Canada. 

9330 Gold Coast; Australia. 

1*370 Italy. 

9390 Germany. 

9450 R. C. A. 

9470 R. C. A. 

9490 R. C. A. 

9 <»10 Norway. 

9030 Brazil; Australia: Canada. 

9050 Germany: Australia. 

9070 Brazil. 

9090 Philippine Govt. (Interior communication). 


BANDS 


.1 a pan. 


Britain 



oo 

OO 


9710 
9730 
9750 
9770 
9790 
9810 
9830 
9840 
9850 
9870 
9890 
9910 
9930 
9950 
9970 
9990 
10010 
10030 
10050 
10070 
10090 
10 110 
TO 120 
10130 
10150 
10170 
10190 
10210 
10220 
10230 
10250 
10270 
10290 
10310 
10330 
10350 
10370 
10390 
10410 
10430 
10450 
10470 
10490 
10510 
10530 
10550 
10550 
10570 
10590 
10010 
10630 
10650 
10670 
1O6S0 
10690 


Great Britain; Brazil. 

Germany. 

A. T. & T. Co. 

Spain. 

Great Britain; Argentine; Bolivia; Peru. 
Germany. 

Italy; Brazil. 

R. C. A. 

Madagascar. 

A. T. & T. Co. 

Bermuda; Canada; Poland. 

Germany. 

Prance, Colombia. 

Dutch Indies. 

Brazil. British Guiana. 

Brazil; Radio Corp. of the Philippines. 

1*ederal-Statc Marketing Service 
Austria; French W. Africa. 

Brazil. 


France, Brazil, Spain, 
Spain, Brazil. 

Brazil, British Borneo, 
Brazil. 


Costa Rica. 

Sarawak, Colombia. 


Germany (Interior of Europe). 
Germany (Press). 

M. R. & Tel. Co. 

Great Britain (Rugby Radio). 
Germany. 

Brazil, Cuba. 

France, Canada. 

Argentina (CIRA). 

Panama. 

Brazil. 

Brazil, Liberia. 

Belgium. 

Argentine. Switzerland. 

Spain. 

R, C. A. 

R. C. A. 

Danzig; France. 

T. R. T. 

T. R. T. 

M. R. & Tel. Co. 

Sweden, Canada. 

Great Britain. 

A. T. & T. Co. 

A. T. & T. Co. 

(Switzerland 10575). 

France, Brazil, British India. 

R. C. A. 

R. C. A. 

Great Britain. 

Brazil, French Indo China. 

R. C. A. 

Great Britain. 
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10710 

Canada. China. 


10730 

British E. Africa. 


l"75o 

Brazil. 


lo70o 

Brazil. Japan. 


10770 

Croat Britain. Costa Rica. 


10700 

Sarawak. French Imio China, Nic 

■arngu.'i 

loMo 

M. R. \ Tel. Co. 


J0S30 

M. K. & Tel. Co. 


10*7,0 

(Jenna nv. 


10>70 

Great Britain (I)ollis Hill. 2 K. 

\V.); 

liis'.'O 

M. R. vV Tel. Co. 


10‘MO 

Radio C,,rp. of the Philippines. 


10030 

( ilobe W ireless. 


10030 

Brazil. 


10070 

Brazil. Peru (AAC). 


1001*0 

Holland. Brazil. 


11410 

Brazil, Venezuela. 


1 1440 

Hutch E. Indies t Interior Coinmunicatu 

1 147o 

Argentina (<'1RA). Canada. Col 

uinbia 

11400 

Argentine ((’IRA). 


1 1300 

Br:t/.il; Australia. Cuba. 


1 17,30 

(’auada. 


1 17)00 

C. S. Portable Stations. 


117,00 

Great Britain (to Melbourne). 


1 1020 

Spain. Argentina. 


1 !»’,7>0 

Spain. France, Nicaragua. 


1 10S0 

R. C. A. 


11020 

Brazil, (’osta Rica (to l . S.) (’uba. 

1 107,0 

r. r. A. 


1 10S0 

Great Britain. Japan. 


1201 •» 

French \V. Africa. Italy. 


122*0 

Radio Corp. of the Philippines. 


12040 

T. Ti. T. 


12070 

T. R. T. 



Brazil. 


V A.\C), 



'1 /VE3L.V- 





















